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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




BRIAN WILLIAM PLANT, JR., 
 












          Nos. 43038 & 43039 
 
          Ada County Case Nos.  
          CR-2014-2697 &  
          CR-2014-10225 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Plant failed to establish that the district court abused its discretion by 
denying his Rule 35 motions for reduction of his concurrent unified sentences of 10 
years, with four years fixed, for sexual exploitation of a child and 20 years, with four 
years fixed, for sexual battery of a minor child 16 or 17 years of age? 
 
 
Plant Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Plant pled guilty to sexual exploitation of a child in case number 43038 and to 
sexual battery of a minor child 16 or 17 years of age in case number 43039, and the 
district court imposed concurrent unified sentences of 10 years, with four years fixed, 
 2 
and 20 years, with four years fixed, respectively.  (R., pp.72-75, 179-82, 184-87.)  Plant 
filed timely Rule 35 motions for reduction of his sentences, which the district court 
denied.  (R., pp.79-81, 124-26, 190-92, 235-37.)  Plant filed a notice of appeal in each 
case, timely only from the district court’s orders denying his Rule 35 motions for 
reduction of sentence.  (R., pp.127-29, 238-40.)   
Plant asserts that the district court abused its discretion by denying his Rule 35 
motions for reduction of sentence in light of his age, attempts to obtain programming 
while incarcerated, and because a former employer was willing to rehire him.  
(Appellant’s brief, pp.4-7.)  Plant has failed to establish an abuse of discretion.   
If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and this court reviews the denial of the 
motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 
838, 840 (2007).  To prevail on appeal, Plant must “show that the sentence is excessive 
in light of new or additional information subsequently provided to the district court in 
support of the Rule 35 motion.”  Id.  Plant has failed to satisfy his burden.   
Plant provided no “new” information in support of his Rule 35 motions that 
entitled him to a reduction of sentence.  Information with respect to Plant’s age, 
amenability to treatment, and his former employer’s willingness to rehire him was before 
the district court at the time of sentencing.  (PSI, pp.1, 6, 13.)  Furthermore, it is not 
“new” information that prisoners are most often placed in programming nearer to their 
date of parole eligibility, and “alleged deprivation of rehabilitative treatment is an issue 
more properly framed for review either through a writ of habeas corpus or under the 
Uniform Post-Conviction Procedure Act.”  State v. Sommerfeld, 116 Idaho 518, 520, 
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777 P.2d 740, 742 (Ct. App. 1989) (affirming district court's denial of defendant's I.C.R. 
35 motion).  Because Plant presented no new evidence in support of his Rule 35 
motion, he failed to demonstrate in the motion that his sentences were excessive.  
Having failed to make such a showing, he has failed to establish any basis for reversal 
of the district court’s orders denying his Rule 35 motions.   
Even if this Court addresses the merits of Plant’s claim, Plant has still failed to 
establish an abuse of discretion.  At sentencing, the district court articulated its 
consideration of the correct legal standards applicable to its decision and set forth in 
detail its reasons for imposing Plant’s sentences.  (Tr., p.37, L.22 – p.40, L.22.)  
Subsequently, in its orders denying Plant’s Rule 35 motions for sentence reduction, the 
district court concluded that Plant’s sentences were not excessive “given, among other 
things, the nature of the offense[s]” and Plant’s “prior criminal history.”  (R., pp.125, 
236.)  The state submits that Plant has failed to establish an abuse of discretion, for 
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, 




 The state respectfully requests this Court to affirm the district court’s orders 
denying Plant’s Rule 35 motions for reduction of his sentences. 
       




      _/s/_____________________________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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      _/s/_____________________________ 
     LORI A. FLEMING 





































































Page 35 Page 36 
93 days starting from July 17. 1 Mr. Dinger? 
MR. PATTERSON: When was he initially 2 MR DINGER: I did, Your Honor. I wanted to 
arrested? 3 apolob•ize to the court and just cum:ct the 
THE DEFENDANT: I was arrested on 4 record. I read that wrong. You're right, he is 
November 19, 2013, on an agent's warrant. I was 5 as amenable. And so I would just ask the court to 
held on a drug court hold until I was served with 6 disregard anything I said regarding him being less 
an arrest warrant in custody, which is probably 7 than amenable. 
where you guys are getting the initial date. 8 THE COURT: Understood. I didn't interrupt 
THE COURT: I think the underlying event, 9 you, but as you were saying it, I did note that it 
the:: re::sidence:: visit that resulted in discovering 10 was different from my memory, just in that one 
the cell phone was back in November. Now, I 11 respect. I think that the report does indicate 
think •• 12 that Mr. Plant is a high risk to re-offend 
MR. PA TTRRSON: That would go through his 13 compared to other sex offenders. He is equally 
probation -- 14 amenable to treatment as other sex offenders and 
THE COURT: That time would go to his 15 is less likely to comply with supervision than 
probation violation case. And the time wouldn't 16 other sex offenders. l think those are some, l 
begin to run in this case w1til service of an 17 suppose, the high points of the report. 
arrest warrant in connection with these new 18 MR. DINGER: Thank you, Judge. And then one 
charges, as I understand the way the law works. 19 other thing. As Mr. Patterson was talking, 
Okay. I just wanted to cover that and 20 something came to my mind that I think in fairness 
make sure I had what seemed to be the right 21 should be stated. 
number, and ce1tainly if it's not the right 22 That is, when we found out about this 
number, counsel can file a motion and ask me to 23 I-UV and started reacting very ~eriously to it, I 
a<ldre::ss that. 24 talked to one of the detectives. One of the 
Did you have something to say, 25 detectives was in fact told by the defendant back 
l'uge 37 Page 38 
when he was arrested that he was HJV. For 1 a picture that already existed in the harm to the 
whatever reason, he didn't put it in the report. 2 children depicted in the picture was done, when it 
So the defendant was honest with the 3 was taken, and isn't resuffered every time it is 
detective hack then. J just think it's fair that 4 looked at. 
that be known. 5 l think the reality is that more, as 
Tl lli COURT: So for whatever value this has 6 Mr. Dinger stated, that there is a supply and 
in the sentencing decision, it sounds like the 7 demand feature to this market, that the interest 
issue is, it's not one of honesty between the 8 people have in viewing these kinds of materials, 
defendant and the police but one of I guess I 9 which are damaging to the children involved in 
suppose an aggravating factor in terms of the 10 them and to society as a whole, that that interest 
defendant's conduct toward the victim in the 11 helps establish a market and it helps in the 
sexual battery case. Is that fair to say? 12 continuing generation of those kinds of materials. 
MR. OTNOER: Yes, Your Honor. 13 So it's a serious heavy charge. The 
MR. PATIERSON: Yes. 14 sexual battery charge, of course, there's enough 
THE COURT: All right. Mr. Plant, do you 15 of an age difference between Mr. Plant and the 
wish to make a statement? 16 victim that it cannot be viewed as an)1hing other 
THE DEFENDANT: I just wanted to say that 17 than a very serious crime as well, regardless of 
I'm sorry, and I realize what I did was wrong, and 18 the degree to which the victim's participation was 
there's nothing that I can do to go back. But I 19 willing. 
want to change. That's all. 20 And, of course, as I mentioned earlier, 
TIIE COURT: Thank you, Mr. Plant. 21 I guess I would characterize it as an aggravating 
Well, the seriousness of the two 22 factor that you're IDV positive, Mr. Plant, at the 
charges to which you pleaded guilty, Mr. Plant, 23 time that you didn't use protection, that the 
it's undeniable. Ev<::n the sexual cx.ploitaliun 24 victim didn't know your IDV status. Hope::fully no 
charge, while one can view it as simply looking at 25 harm, no infection was transmitted to the victim. 
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l But that's extremely -- it's just 
2 conduct that doesn't refkct a great deal of 
3 concern for this person with whom you had these 
4 encounters. And it's disturbing, it's disturbing 
S conduct, and it has to I think he a factor in 
6 determining the appropriate punishment. 
7 Now, beyond these things, I have to 
8 consider the psychosexual evaluation and 
9 conclusions reached in that evaluation. As I've 
10 already noted, they conclude that Mr. Plant is a 
11 high likelihood to re-offend compared to the 
12 typical sex offender, that he may well be as 
13 amenable to treatment as the typical sex offender, 
14 but that he is less amenable to community 
15 supervision than the typical sex offender. So 
16 I've considered that. 
1 7 I also need to consider the fact that 
18 all of this happened while Mr. Plant was on 
19 probation for umelated crimes, and that's as well 
20 a factor that militates toward imposing a prison 
21 sentence in this case. 
22 Now, in looking at all of this, I mean, 
23 I think clearly I have to be concerned for 
24 protection of the public. These can be difficult 
25 things. I certainly read in the materials 
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l of the State ofldaho for an aggregate tenn of20 
2 years. I'll specify a minimum period of 
3 confinement of four years, followed by subsequent 
4 indeterminate period of confinement of 16 years. 
5 In the 2697 case, I'm going to sentence 
6 you to the custody of the Idaho State board of 
7 correction under the Unified Sentence Law ofthc 
8 State ofldaho for an aggregate term often years, 
9 specifying a minimum period of confinement of four 
10 years and a subsequent indeterminate period of 
11 confinement of six years. 
12 I'll remand you to the custody of the 
13 sheriff of this county to be delivered to the 
14 proper agent of the state Board of Correction in 
15 execution of this sentence. 
16 You'll be given credit for time served 
17 prior to the entry of this judgment. As I've 
18 mentioned already, we had calculated that in the 
19 10225 case as 93 days, and in the 2697 case as 235 
20 days. 
21 If after fu11her review you or your 
22 counsel are persuaded we had those numbers wrong 
23 in some fashion, your counsd can certainly file a 
24 motion on your behalf, and we'll take another look 
25 at it. 
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l indications that Mr. Plant has denied sexual 
2 interest in boys, but certainly some of his 
3 conduct belies that, including the conduct to 
4 which he has pleaded guilty, including the 
5 instances of chatting of a sexual nature that wer~ 
6 found through forensic examination of the computer 
7 with boys in the age range of 14. 
8 Of course, all this happened while 
9 Mr. Plant was in his early twenties. So all of 
10 these things, they're very concerning, and I think 
11 they necessitate a prison sentence in this case. 
12 Now, that doesn't mean that Mr. Plant may not be 
13 able to refonn his conduct and refrain from these 
14 kind of behaviors in the future when he is 
15 released. I certainly hope he con, and I hope he 
16 gets all of the treatment he can gel to try to 
l 7 make sure we don't hove any future victims. 
18 All of that said, I am persuaded, given 
19 the seriousness of this underlying conduct, that 
20 the prison sentence recommended by the state in 
21 this case is an appropriate sentence. So I am 
22 going to impose that sentence. 
23 Mr. Plant, in the 10225 case, I'm going 
24 to sentence you to the custody of the Idaho State 
25 Board of Correction under the Unified Sentence Law 
Page 4 2 
l The sentences I'm imposing in these two 
2 ca~es will he concurrent. I do not intend to 
3 impose a fine. We've already discussed that 
4 restitution will be left open for a period of 60 
5 days. 
6 The state made a request in its 
7 sentencing argument of forfeiture of the computer 
8 and the phone al issue. 
9 Mr. Patterson, I don't believe you 
10 addressed that point in your remarks. Do you have 
11 any--
12 MR. PA TIERSON: This has been my experience 
13 that that's generally granted. 
14 THE COURT: That's my understanding as well, 
15 so I will grant the state's request in that reg11rd 
16 for forfeiture of the computer and the phone that 
17 were was seized in this case. 
18 lvtr. Plant, you have the right to 
19 appeal, and if you ca1mot afford an attorney, you 
20 can request to have one appointed at public 
21 expense. Any appeal must be filed within 42 days. 
22 Counsel will need to return presentence reports so 
23 that they can be sealed. 
24 Is there anything else, counsel'? 
25 MR. DINGER: No, Your Honor. 
6 (Pages 39 t o 42) 
Tucker & Associates, 605 W. Fort St., Boie•, ID 83702 (208) 345-3704 
